
IN THE TRIBUNAL OF THE INSURANCE AND RETIREMENT FUNDS ADJUDICATOR 

         CASE NO. RFA/H/3/2011 

In The Complaint Between: 

MUSA MAGONGO        Complainant 

AND 

CENTRAL BANK OF SWAZILAND RETIREMENT FUND  Respondent 

DETERMINATION OF COMPLAINT SUBMITTED IN TERMS OF SECTION 43 (3) 

OF THE RETIREMENT FUNDS ACT NO. 5/2005 (The Act). 

1. INTRODUCTION 

 

1.1 The complainant is a spouse of the late Mrs Sibongile Magongo who was 

an employee of the Central Bank of Swaziland (CBS) at the time of her 

death. By virtue of her employment, the deceased was a contributing 

member of the CBS Retirement Fund (herein referred to as the fund) until 

her demise on the 11th February, 2010. The deceased had two sons, the 

minor son Simngaye and Ncamiso who was a major. The latter was not son 

to the complainant. 

 

2. FACTUAL INFORMATION 

 

2.1 Following the death of  the deceased, according to the complainant  he met 

with a representative of the Central Bank of Swaziland ( herein after, the 2nd 

respondent, CBS or the bank) on the 7th September, 2010, where among 

others, the complainant was apprised of his late wife’s  beneficiary 

nomination form for the distribution of her net death benefit of E785 084.87 

which was as follows 

 

Musa Magongo (complainant) -                       80% 

Ncamiso Mahlalela (deceased’s major son) -           10% 

Simangaye Magongo (deceased’s minor) -  10%  

 

2.2 The trustees of Central Bank of  Swaziland retirement fund (herein after the 

fund or 1st respondent), after conducting investigations deviated from the 

deceased’s nomination and paid the death benefit as shown below: 

 
Musa Magongo -    50% 
Ncamiso Mahlalela -             20% 
Simangaye Magongo -   25% 
Makhosazane Mkhwanazi -                      5%      

            



2.3 The action of the trustees prompted the complaint to lodge a complaint with 

the trustees by his letter of 23 December 2010. His complaint was premised 

on the death benefit distribution including non-disclosure to him of the 

trustees’ investigation report. His efforts were unsuccessful, hence the 

present complaint which came to the Adjudicator via the office of the 

Registrar of Insurance and Retirement Funds (RIRF or the Registrar). 

Following commencement of operations of the office of the Adjudicator on 

the 1 August 2011, an acknowledgement letter was sent to the complainant 

as well as letter to respondents on the 19 August 2011, and Adjudicator’s 

investigation of the complaint started. 

   

3. THE COMPLAINT 

 

3.1 The complaint before this Tribunal which is against the board of trustees of 

CBS fund, as per the complainant’s letters of 4 April 2011 to the Registrar, 

can be summarized and broken down in the following terms: 

 

3.1.1 The issue of trustees on the 30% that was deducted from his benefit per 

deceased’s nomination form and the identity of the person whom received 

it and further that he be furnished with the investigation report; 

 

3.1.2 The trustees’ failure to inform him about the minor child Simangaye’s 

allocation as his guardian.   

  

The basis of the complaint is thereon the decision of the Board of Trustees to deviate 

from the late member’s nomination form and further not revealing to the complainant 

how the benefit was later apportioned. The complainant felt that as the guardian of 

Simangaye Magongo’s (his minor son) the fund should have communicated to him at 

least the fact that his benefit has been placed with a trust fund which the fund had 

not done. 

 

 

4. RESPONSE/ DEFENCE 

 

4.1 The trustees first filed a response with the Registrar dated 28 April 2011and 

subsequently the Adjudicator in several letters. The response was as 

follows:  

 

4.1.2 The death benefit was distributed to the beneficiaries following the 

trustee’s investigations and based on the findings thereof as mandated by 

the law and the fund rules.  

 

4.1.3 The findings of the investigation informed the board among others, that 

there was discord between the complainant and Ncamiso;   



 

4.1.4 That the deceased during her lifetime provided financial support to one 

Makhosazana, her minor niece (hereinafter deceased’s niece) that she 

was wholly responsible for her school fees. The trustees further defended 

their allocation of 5% to deceased’s niece by reference to Section 33(2) of 

the Act which provides among others, that if the fund became aware of a 

dependant of the deceased the benefit shall be paid to such a 

dependant(s) in a manner that is deemed fit and equitable by the 

management board and that the board was accordingly guided. 

 

4.1.5 The Trustees submitted documents showing meetings between their 

representatives and the complainant, wherein the complainant is recorded 

to have made detailed representations on their life with the deceased, 

their son and Ncamiso. He was informed at this meeting that the 

information would be submitted to the trustees who would take all the facts 

gathered and make decision on the distribution. 

 

4.2 The trustees stated that they exercised discretionary powers conferred on 

them by the Act also that in terms of the law the deceased nomination of 

beneficiaries was not binding, hence the trustees were empowered to deviate 

from the wishes of the deceased.   

 

4.3 The trustees placed Simangaye’s funds in a trust account because of the 

uncertainty from information received during investigations as to who paid for 

the  boy’s school fees between the complainant and the deceased’s brother.  

 

5. COMPLAINANT’S REPLY 

 

5.1  The complainant came to know for the first time during Adjudicator’s 

investigation, the contents of the trustees investigation report which formed 

the basis of the trustees’ decision to disregard the nomination form and 

distribute the benefits in the manner they did, resulting in the reduction of his 

benefit. It was also through the respondent’s answers to the Adjudicator that 

he learnt of the allocation of the benefit to deceased niece. He then replied to 

the respondent’s assertions as hereunder.  

 

5.2 The complainant challenged the trustees’ findings among others, he denied that 

his late wife financially supported her niece. He stated that they (he and the 

deceased) provided for the niece only once at the request of deceased’s 

brother. The complainant further stated that since the deceased’s niece was not 

a dependant she was therefore not entitled to any benefit, in as much as she 

had both parents and that his father worked for the University of South Africa 

(UNISA). The complainant attached an emailed or photo copy of a letter bearing 



UNISA’s logo which stated that a certain Mr. P Mkhwanazi was employed by 

that university as a mailing officer in the dispatch department. 

 

5.3 The complainant challenged the trustees on the amount allocated to the 

deceased son Ncamiso Mahlalela asserting that Ncamiso was a businessman 

and self sustaining. The complainant also asserted that he maintained 

Simangaye and that the child had an education policy. 

 

 

6.  STATEMENT OF DETERMINATION AND REASONS THEREOF 

 

6.1 In the light of complainant’s disputation  in his reply of the information upon 

which the distribution to deceased niece and her son was based, the complainant 

was required by the tribunal to furnish it with competent evidence in support of his 

argument to which the respondents would respond with counter evidence if any 

or if  they so wished. 

 

6.2 The evidence was required by the Tribunal’s letter of 11 November 2011. 

Many telephonic follow-ups by the Adjudicator’s Administrative Assistant 

urging the complainant to respond.  Letters were sent to his given address 

and subsequent telephone calls to no avail. A last reminder giving him an 

ultimatum to respond within 24 hours was faxed to his given number on the 

20th December. The respondents on their part sent a letter dated the 8th 

December stating that they stood by their earlier submissions on the matter 

and that they had no further submissions. 

 

Although the complainant was afforded extended time to furnish proof to 

counter the findings of the trustees which informed their decision on this 

issue, the adjudicator did not receive any.  

 

6.3 In the circumstances the Adjudicator had no option but to proceed with the 

matter in order to bring it to finality.  

 

    Dependants 

 

6.4 According to interpretation Section of the Act in so far as it is relevant to this 

matter, 

 

“dependant means  in relation to a member: 

 

(a) a person in respect of whom the member is legally liable for maintenance  

 

(b) a person in relation to whom the member is not legally liable for 

maintenance if such a person –  



 

(i) was in the opinion of the management board dependant on the 

member for maintenance; 

 

(ii) is the spouse of the member. 

 

(iii) Is the child of a member, and shall include a posthumous child, an 

adopted child, and illegitimate child. 

 

(iv) A person in respect of whom the member would have become legally 

liable for maintenance, had the member not died.” 

 

     (The emphasis is supplied) 

 

6.5 Provisions of the fund rules of the 1st respondent are scanty on the role of the 

trustees with regard to distribution of death benefits. However the role of the trustees 

and those of the fund, which is under the management of the trustees any way, is 

extensively covered by the Act. 

 

6.6 The definition of a dependant in the Act, who qualifies to be a dependant shows 

that it is not a requirement for the member of the pension fund to be legally bound 

for the maintenance of that person, it being sufficient that the member factually 

provided maintenance for that particular person. The opinion of the trustees is 

important for that determination.   

 

6.7 In terms of the Act, a child of a member also falls under dependants. Ordinary 

definition of “child” includes an offspring of a person. This interpretation and other 

provisions of the Act are not at variance with the manner in which the trustees 

exercised their statutory discretion to determine appropriate amount to allocate to 

Ncamiso as a child and beneficiary.  

 

Deceased nomination form 

 

6.8 The Act, under section 33(4) recognises deceased’s written nomination of 

beneficiaries during his/her lifetime to receive a benefit or portion of it and directs the  

fund that it shall within 12 months of deceased’s death pay the benefit to such 

dependants as the board may deem equitable.  

The Act in this section gives the board discretion to apportion the benefit to 

deceased’s nominees as it may consider equitable, regardless of the deceased’s 

indications.   

 

Apportionment of the benefit 



6.9 As stated above the board of trustees is entrusted by the Act with discretionary 

powers to distribute the benefit as they consider equitable despite the deceased’s 

wishes. The trustees stated that this was their motivation in amending the 

nomination form which resulted with the reduction of the complainant’s and an 

increase to the other beneficiaries. 

   

6.10 The increase effected to Ncamiso’s share and that of Simangaye’s was, per 

trustees submission, done equitably in their consideration. Regarding the query 

raised by the complainant with respect to the trustees’ payment of the minor child 

Simangaye’s benefit into a trust, the action of trustees is sanctioned by section 33 (5) 

of the Act, which provides that payment of the benefit of a beneficiary to the trustees 

in respect of a minor shall constitute payment in terms of the Act. This Tribunal, 

however makes an observation that it would have been a reasonable thing to do for 

the Trustees to inform the guardian about their decision in this regard, even if they 

were not legally obliged to do so.  

 

Makhosazana 

 

6.11 Complainant’s challenge to the deceased’s nieces a dependant is an issue that 

required more consideration for Adjudicator’s decision. Evidence beyond the sole 

statement of denial by the complainant is insufficient to overturn the trustee’s opinion 

and finding reached by investigation, and their decision which finds support in 

section 33 (4) as referred to above. It was the word of the trustees against the 

complainant’s word with the latter weakened by his revelation that he and the 

deceased at some time provided money for the minor child. The board’s opinion and 

decision on this issue can be set aside if it is found to lack honesty or if it was not an 

honest and reasonable opinion. There has not been any proof of that in this case.  

It may be highlighted that, it is not a requirement in law to substantiate that a person 

or child who was factual dependant of the deceased, did not have any parents or 

that such parents, if they were alive, were gainfully employed or not. The only 

requirement being existence of the facts to the effect that the deceased provided for 

the child’s livelihood.  

 

7. Decision   

It is trite law that discretionary powers conferred by statute on bodies such as the 

board of trustees must be exercised judiciously. They have a fiduciary duty to protect 

and to act in the interest of all the beneficiaries. 

There is no evidence in this case that they exercised their powers outside their 

jurisdiction or maliciously. In the circumstances the Adjudicator may not interfere with  



their decision solely on the basis that the Adjudicator would have approached the 

matter differently. 

Having found that the trustees acted within their powers, the complaint is dismissed. 

  

 DONE AT MBABANE ON THIS 6TH DAY OF JANUARY 2012. 

 

 

 

 

_________________ 

Doris Tshabalala 

Insurance And Retirement Funds Adjudicator. 

 

 

TO:      MUSA MAGONGO 

THE COMPLAINANT 

 

 

 

AND TO:   PRINCIPAL OFFICER 

    CENTRAL BANK OF SWAZILAND RETIREMENT   

                                            FUND 

 

 

 

Section 57 Filing:  REGISTRAR 

    HIGH COURT OF SWAZILAND 

    P. O. Box 19 

    MBABANE 

  


